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We suppart this freedom of expression because of a conviction, supported by _Exper:er.-cg,
that individual creativity, whathar in the arts or in the human- ities or In science or In
technology, constitutes our social capital. in art, It gives measura to our culture,

— Supremea

Court of Cansds Chief Justice Bora Laskin, in decision on cbscenity




WHAT RIGHTS?

THE ROAD TO TOTALITARIANISM: THE STORY OF HARRY KOPYTO

BY JOHN RICHARDSON (C)- 1386

"
Toronte lawyer Harry Mopvts
was convicted of "seandalizing
the court” in & judicial decl-
sion which should scandalire
every Canadian who believes in
frendon of expressicn.

Here is whyl

DEMOCRACY

Democracy is that form of gow-
ernment which results when a
majerity of people conmtrol Ehe
law making process through
elected repressntatives, It
is clear that there is nothing
about & democracy in and of
itself that ensures fresdom pr
freedom ffnﬂ coercion by Eha
state,. All that democTracy en-
sures im that it is thas major-
Aty [and not some dictakter or
monarch) that imposes its will

of the minarity.

DOES FREEDOM EXIST IN 4
DEMOCRACY?

It is imwportant Es recognize
that the idea that Parliament
is supreme only tells us who
shall ba sntrusted with tha
ERBreive er of govermment.
Ther= iz nothing about Ehls
concept that ensures freedon.
In the words of John K. =
liams:

"Parhapa the most invidious
expression of our forget-
fulness i our equation of
the 'free scelety® with
'democracy. ' AN

Some democracies value "liber=-
ty" and some do not. Thosa
that do recognize that though
laws must be made by the ma-
jority, some individual inter-
ests are so important that,
with respact to these inter-
e8ts, the majority should not
impose its will on Lha minor-
ity. It is through this pro-
cass that freedom may exist
with respect to some very
important Human interests.

To snsure freedom, the majori-
Ty may eantranch basic indivi-
dual rights in a constitution,
The sntrenchaent of these bas-
ie rights operates Lln-such a

way that the smajority cannor

ase the palitieal procsss to

impose fts will on the minori-
ty with respct to Lthesa bagic
Ilnterests,. For sxample a con-

stitutional right to freedom |,
of expreasion {s necessary so
that the majority (and there-
tore the government) Lla not
able to silence the opposi-
tlian. Procedural rights of
“dus process" are neceEsary 2a
that the majority cannot sim-
ply jail snyone £t wants. A
constitutional right to Ieave
4 country ls necessary to pre-
vent a govermment from prohib-
iting certain pecpla fram
leaving the country. A consti-
tutional goarantee of citizen=
ship ig neecessary to prevent
the majority from stripping
its enemiss of membership in
the political community. The
United States and Indis are
examples of major demsccracies
which also ansure freedom by
having individual Tights en-
trenched in the constitution.

DEMOCRACY IN CANADA FRIOR
TO 1982

The form of govermment in Ca-
nada has always bean a demo-
cracy. The majority has been
able to enact laws and genar-
ally mnsure that its priori-
ties govarn. The mlnority has
been taught that democracy is
the best form of government.
The will of Parliament was gu-
prema. The mejority (through
their elected reprasentatives)
ware free to enact whatever
laws they chose. This absoluts
supremacy of Parliament i=s the
leading feature of British
damocracy on which Canada's
politieal Eradition is bases,
Prior ke April *7, 1982, Can-
adians had no constitutional
rights,

DEMOCRACY IN CANADA FROM
APRIL 17, 1982

fm April 17, 1982, the Cana-
dian Charter of Rights and
Freedoms becane part of the
Constitution of Canada. For
tha firet time, Cenadians had
conatitutionally entrenchad
rights. Capada now had & con-
skitatlon that recognized both
freedom and democracy as im-
portant values, The Charter
was thought to be necesssry to
prevent fubtare governments
from using a4 majority in the
political process to tyrannize
the minority and thareby deny
fresdom to Ehat minority. Sec-
tion ' of the Charter states:

1 =y
Vi0 "The Caradlian Charter of

fights and Freedoms guaran-
tees the rights and freedoms
sek out in it subject anly
to.such reaponable limits
preseribad by law as can ba
dpmonstfably justified in a

free and democratic Baciety,

® .
That thes -is one of the basic
purposas 'af the Charter was
racognizediby Chief Juostice
Dlckson of the Supreme Court
of Canada.. ' I'm interpeeting

Ens Charter, Bhe Chisf Justice
hald that: - -

"4 second conteltusl elament
of interpretation of Sesc. 1
ia provided by the werds "in
3 fres and democratic socie-
t¥,' Inclusion of these
words a8 the final standard
of jostification for limits
on rights and freedoms re-
fers the Court te the ver
purpose for which the Thar-
Eer wag originally entrench-
&d in the Constituticn: Ca-
nadian Lﬁﬁfdis Ee Be frea
X

and democratlie.™ |3

In an esarlier case, Chisf Jus-
tice Dickson described the
kind of froedom that the Char-
ker in to protect im tha fol-
lowing words:

“Freedom can primarily be
characterized by the absence
of coarclon or constraint.
If a parson is compelled by
tha state or the will of an-
other to & course of action
or ipaction which he would
not otherwise have chaosen,
he is not acting aof ais own
volition and he cannot be
said te be truly free., One
af the majo sus of the
Charter Ls to proteck, With-
in reasgn, from 1aicn
or restraint. ...Fee in
4 broad sense enbraces both
the abesence of cosrcion and
constraint, and the right ko
manifest baliefs and prac-
Eiees. Fresdom means thst

ubject Eo such limirations
48 are necessary Lo protect
public safety, order,
nealth, oz porsis, no one Lg
to be forced to act in a way
contrary Eo his liefs or
his conscience.” [3)

Espction 52 of the Constitution
of Canads pravides that any
law which violates an individ-
ual"s constitutional righta is
void and to the extent of tha
violatien, of no effect.




WHAT RICHTS ARE SET ONT IN
AND GUARANTEED BY THE
CHARTER?

The Charter recognizes aii
bfead categories of righte
which by virkue of baing con-
stitutionally protected ara
putaide the control aof the
governsant, These are "Fyurda .
montal Fresdoms,” "Democratic
Rights,™ "Mobility Rights,"
"Equality Rights,” and "Lan-
guage Rights." WVolumes can be
land in Faet are baing] writ-
ten on each of the categsories
of rights. What unites all
theae rights ia that bhey pro-
tagk individuale in ar=as cthat
are sgsantial te the dignity,
froedom, and fulfillment of
the individual, My guestion
is, was Warry Fopyto's Charter
right te freedom of Fxpression
viclated by his convigtion?

"rundanantal Freedons" are de-
fined in Bection 2 of tha
Chartar in the following way:

2. Ewveryone has the follow-
ing fundamental fresdomst
fa) fresdom of conscience
and religion;

(b} #readeom of thewaht, ba=-
lief, opinion and expres-
sion, including freedewm of
the presa and other media of
communication;

{e) freadom of peaceful as-
sambly;

[d} freedom of assoclation.

WHY WAS THE PROTECTION OF
FREEDOM OF EXPRESSION GIVEN
CONSTITUTIONAL STATUS?

Freedom of expresalon 18 sa8-
santial to both democracy and
froedom. It furthers democra-
oy because the communicakion
of ideas is essentlal te tha
informed and intelligent exer-
gise of one's right to vote.
It Furthers freedom because
freadom of exprassion is nec-
essary to gelf-fulflllment.
Self-fulfillment is what frae
pen strive for. In the wosds
of Emersant

"The proper end of man is
tha realization of his char-
acter apd potentialities asm
A human being, For the
achievemant of this self-
realigation the mind must be
frae, Hence suppression of
belief, opinion, oo other
expression is an affront to
the dignity of men, & nega-
tion of man's assential
nature.” [(4)

and desocracy underscores its
importance aE 3 Chagter zight.

It will be remembered That a
Charter right can be limited
only by Section ' oI the Char-
test
THE FACTS

For & numher of years Mr, ¥Ko-
pyto acted for .a Mr. Ross Daw-
son., FKopyto's contentlon was
that the RCMP wers breaking
the law in the manner thay
conducted their investigation
of Mr. Dowson. After a lengthy
and unsuccessful attempt to
ensure that criminal charges
ware brought against the RCHP
pfficers invelved, Mr. Kopyto
{on behalf of Mr. Dowacnl
brought an astion against the
cfficers in Small Claims
cgurt. Judge Zuker barred the
action from continuing because
af the limitations provisions
in the Fublig thorities Fro=
tection Ack. (A limitatlions
provision is & law that pats e
linit on the amount of time
that & parson has in which to
commence & lmwsuit.} Mr. Nopy-
to wasted ne time im venting
his Erustration to a Globe ‘and
Ma1l reporter. The highlights
of his statemant to the repor-
tar wers:d

*This decision is a mockery
of justice, It stinks to
high hell. It says iEt lsa
okay to break the law and
you are immune 45 long as
somesne above you sald to do
it. +..Mr. Dowson and 1 have
lost our faith in the judi-
e=lal system to render jus-
tica, ...We're wondering
what is tha point of appeal-
ing and continuing this cha-
rade of the courts in this
eountry which are warped in
favour of protecting the po-
lice. The ecourts and the
RCMP ars sticking so close
together that you'd think
they were put togather with
Erazy Glue.™ (5}

For expresging thess vievs,
Mr. Kopyto was charged with
the common law gffence of
"seandalizing the coort" which
carriss & maximum penalty of

five ymars im prison.

That Fopyto wasz charged makes
two things clear:

1. The majority, through the
Attorney Ceneral, were using
coercive powsr against-anm in-
dividual} and

Z. Coercive powar was being
brought to bearc on Kopyto for
the sols rsascn that the At-
torney Gmneral did not like
the content af his statement.
It is slmply ispossible that
Fopyto would have been charged

if he had said, "this i= a
wonderful decision which rein-
forces my lasting faith in our
judicial system.”

WHAT IS THE CRIME OF
ECANDALIZING THE COURT?

The offence of "scandalieing
ghe Eourt™ is a form of the
onmon” law offance of "eon-
témpt of court.” The fact that
it s & common law sEfence
mean® that it is not written
inrthe Criminal Code of Cana-
da;” MWobody can look 1t up and
geg what it means. Its meaning
can ba determined aaly by rea-
ding the decisions of judges.

tn sddition, “contempt of
court" (of which "scandallizing
the courts” is & specific in-
stance], is the only gommon
law of Fence Eor which one can

5till be prosecuted in Canads.

The classic common law defini-
tion of tha offence of "scan-
dalizing the court" was given
by Lord Russel of Killowan in

v, Gray, [(1900) (2
Q.B. . The definition ist
" act done or writin
published caleulated E

=

f

bring ac_rM.Eu & Judge of
Ehe Court into contempt, or
to lower his authority, is &
contempt of Court. That is
ona class of contempt. Far-
ther; any act done or writ-
ing published calculated to
obstruct or lnterfere with
the due coorse of justice or
the lawful process of the
Court is a contempt of
court. The former clags
alongs to the category

hich I..uFE ﬁduiﬂ:e. TR )
haractgrized as 'scandalie-
ing & Court or 2 judge." ()

Ik &m tmportant to note that
Eopyte was charged for sayin
things. ©On the basis of this
definitlon, it is clear that
Fopyto would be in violation
gf the law if his words wers
caloulatesd to bring a court or
a judge of the court into con=
teapt or to lower his author-
ity.

WHAT WAS THE JUDGE'S
DECISION ON THE FREEDOM OF
EXPRESSTION TSSUE?

[ LA g

At the hearing, & number of
EEEEEE[ challienges ware
brought against the constitu-
tionality of the crime of
“scandalizing the epurt.” Ohe
af thess challenges was that
ths charge was based on words
that Kopyto used, and there-
fore the charge itself violat-
ed Kopyto's Charter right to



freadgm of expression. Mr.
Justice Montgomery presided
aver the hearing. The' way
that he dealt with the argu-
ment that Kopyto's right to
fresdom of mxpresaion was be-
ing violated was frightaning.
He first followed the deciaion
of Mr, Justice Quigley. in the
prosecution of Jim Keegstra.
In considering the acope of
ehe “righta" In the Charter,
Mr. Justice Oueigley heldi

"The nature and extent of

these rights and frasdams

may atbract or repal poten-
tial immigrants, but at the
very lesast they should pre-
vant apyons from harbouring
a misguided balief that the

canadian concept of "frgedom

and rights" is an absglute
ona. Whatéver meanings

these sxpreasions may cCofvey
when used in other nations,
it s my vimw that in pela-
tion to Canada, they are Aot
toc be equated to meaning un=
limited licence.™ (7]

Aftar saneluding that Kopyto's
right to freedom of expression
was not absolute, Montgomery
held that:

cized in an‘appropriste forum.
A schalarly law journal would
prasumably be an appropriate
forum. Since na member of the
peblic will read a law jour-
nal,. it is clear that eriti-
cigm of the judicial system
cannot be channeled thruqzh
=

. any mediun which is direc

to the general publicl

The sgeond sffect is that the
one group that Ls uniguely
gualified to criticiza the ad=
ministration of justice has
been silenced. It im shocking
that a sesher of the Bar of
ontario can be subjected to
eriminal proceedings for cri-
ticizing the administration of
justice.

Theare are two gobvious reasons
for this. The first reason is
that lawyers are the one group
in society that has sxpart
knowledge of the legal system,
It is thersfore reascnable to
expact lawyers who have a §9-
cial eenscience to contribute
to public discussion on the
legal system., In fact, the
rules of professional conduct
impose an obligaticon on them
to do so.

The secend reason is that the

WAS THE JUDGE CORRECT? WAS
EOPYTO'S RIGHT TO FREEDOM
OF EXPRESSION NOT VIOLATED?

The Supreme Court of Canada
has indicated that “The-dnder-
iying walues and principlae of
a free and democ;:kiﬁ uacl;tr
are the gent!iu of the rights
and fres s guapantesd by Ehe
Chagter ... 19} The Codrt also
Tdentified some values and
principles sssential to & fres
and democratic society. These
are:

1. A commitment to spolal
justice and sguality.

2. Faith in social and po-
litical institutions which
anrhance the participation of
individvals and groups 1in
sociaty. (18}

It seons reascnable thet if
the purpose of Charter rights
is te further these values,
that the Charter should be in=-
terpretad in a way that does
further thess valoes. In ad-
dition, to the extant that a
law that punishes speech L=
destructive of the values or ;
inciples which are sssefbi
(T = @?‘ﬂn:ragIg moei-
ety, the wiolation of the
right becomes more SevVere.

?!-1

Ereedom of spesch cannot be upheld &s an
aral rights of property of the individual A

absolute except as it Is subsumed under the gen-
including property right in his own parsonl

- Murray Rothbard, FOR A NEW LIBERTY

“Tha right of tha indlividual
to freedom of expresslon
nyst be balanced by the
right of society to malntain
confidence in iks adminis-
tration of justice.” B}

Mr. Justice Montgonery then
ginply proceeded on the as-
sumption that Fopyto's com-
ments wara destructive of pub-
lie esnfidence in the adminis-
tration =f justice and held

that t¥3r= was no wiolation of
_gguag 8 Charter right to
froador of expression. It is
worth noting that Justiece
Montgomery was abls to dispose
of Fopyte's claim that his
right to "freedom of expres-
sion™ wag vialated without
baving ko rely on Esction 1 of
Ehe Cherfer.

WHAT ARE THE PRACTICAL
EFFECTS QF THE JUDCE'S
DECISION?

The firskt affect i= that pub-
lic eriticism of judges or the
courts 15 a criminal offence.
The governmnent wodld take the
position that the administra-
tion of juskice can be critli-

dacigion Lshgnufruuthvi af the
pringiple that la rs should
be independunt of 'c_ﬁﬂag.'*&-
Rent. This is bacause lawpars
often act for cllents who op-
poes the government. When LIL
is sanvenient far them to do
so, the Law Society af Uppar
canada has made much of this
idea. The Society's contribu-
tion to this debate ls most
natable by fes absence.

Eince it is appropriate for
lawyers to comment on the ad-
ministration of juatice, it is
erucial that thias comment be
mffective. In order for com-
ment to be effective, it muost
ha heard. It is not posalble
for effective comment to ba
reatricted to schalarly law
journals, collecting dust in
libraries never visited by the
pubiic,

The third affect of the sus-

cesafiul prosecution of Foprto
is to "chill" comment on pub-
1ic affairs. The Attorney Gen-

1 has 8 ed notl that
%gi-gg%ifiéiziﬁgEETi!thi
t: )

state e who

I

punish thos
cizé bhe administration

tice.

EE

=
L

15 Hr., Justice Montgomery cor-
rect in his view that the
charge of "geandalizing the
Court™ did not violate Fopy-
ta's right to "fresdom of
expression?”

KOPYTO WANTS TO ENHANCE
SOCIAL JUSTICE AND EQUALITY

If, as Mr. Kopyto contends,
the ROME are abowe,the law and
prdipary citizena are not
above the law, then Kopyto's
comments simply serve to draw
attention ts this fact. Kopy-
to's point is that the law is
not being applied te the po-
lice in the same way that it
is being applied to othar cit-
irans. Fopyto is drawing at-
tantian ta this feet for Lhe
puzpose of ensyring that both
police and ordinac citizens
irs treated unger
law. GSurely this enhances
both equality and soclal jos-
tice.

EOPYTO WANTS TO ENHANCE
FAITH IN COURTS AND POLICE

kopyta is calling the public's
attenticn to & probles with
aE



the administration of justice.
Hig commankts ware abagt the
courts and the poliece. It is
clear that both the courts and
the pollee are important soc-
ial and/er political institp=-
tions im our society. He was
sinply calling attentipn ta a
problem, which 1s the first
atep toward rectifying it.
Once again, it seems clear
that Xopyto was using his "ex-
presgion” in crder fo work tp-
ward impraving Falth in Ehe
COUrts ang police, FPpr. these
reasons, it ils my view bhat
Mr, Juskics Monbgomesy shouwld
have hald that the charge aof
“scandalizing the court” did
violate Kopyto's right to
"freedom of axpression.”

JUDGE'S DECISION IS
DESTRUCTIVE OF VALUES
ESSENTIAL TO 4 FREE AND
DEMOCRATIC SOCIETY

It im my view that Me. Jostice
Montgomery's refusal to find a
violation of the right te
"freadom of expression” was in
fack destructive of tha same
valoms and principles essan-
tial to a free End demccratic
scciesty that Hopyto helped
anhanse. As was previously in-
dicated, the public will in-
terpret this decision to mesan
that the courts {which are &
vitally important social in-
stitution) are immune from
criticism. Thls will sercve
only to lewer the falth that
the public has in this parti-
colarly important institution.
In addition, it seems resascon-—
able fer the public to inter-
pret this whola chaln of
events to mean that Ehe law
does not apply equally to the
police,

In addition, Justice Montgom-
ery has stamped this chain of
avants with the judiclal seal
of "good-housekesping.” The
public will interprat the mes-
sage on the "seal” to ba that
the law does not apply egqually
to the polige. Thers can be no
social justice where there [
na perception of social jus-
tice.

CONCLUSION

Eirnce April 17, 1981 desccracy
in Canada is subject ko the
constituktional rights of tha
Individual, The incldsion of
"freedom of sxprassion” as one
af these rights forblds the
government from punishing
thoss whe say things it doas
not like, To date, the govecn-
ment hae proven that it is un-
willing to obey the command of
the Ehgrt-:. The prosascotion

of Kopyto, Iundel, and Eeag-
gtra are proof of this. &ll
three are unpopular people who
wers progsecuted for expressing
their unpopular views.

It i85 . time Ehat Attorneys Gen-
pral acroszs the counkry learn
that the price we pay for

frepdom is that Ehere will be

gﬁngln ¥e don'E Like who say

things we don't Ilke. The
public must register its dis-
guRt with the prosecubtion of
KFopyto at the next election.
If this is not done, it will
not take lang fer the gevern-
mant to punish any of us whe
say anything the gowernment
dogsn't like.

Don't laughi Im the 1700°=,
England {Ecam which Canada
guts its politicsl tradition)
had a crime called “seditiocus
libal.” In affect, any com-
ment about the government
which cogld be construed Eo
have the bad tendency of low-
ering it in the public's es-
toem was a geditious libal,
The rationale for the crime of
peditious libel was axpressed
by Chief Justiom Holt in
Tuchin's case (17041 in the
following way:

" .»» @ rveflection on tho
governpmant must be punished
because, if people should
not be called to acgount for
possessing the people with
an ill ‘epinion of the gov-
ecament, no government can
subsist. PFor it is very
necessary for all govern-
ments that the pecple should
have a good opinion of it."
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This article was written in
the first wesk of December
1985, Sipgce that time, soma
interasting things have hap-
panad,

Pirst, on December 18, 1986,
the Suprene Court of Canada
handed down it=s declsion in
the Dolphin Delivery case.
Mr. Justice WelIntyre, writing
Eor the majority, had the
tollowing comments to make
about Fresdom of Expression.

"It is one-of the fundamen-
tal concepts that has formed
the basis for the historical
davelopment of the politi=
cal, sacial and educatisonal
institutions of western so-
ciaty. Representative danc-
cracy, a8 wa know Lt today,
which La in great part the
product of fres expression
and discussion of wvarying
ideas, depends opon 1ts
maintenance; and protectilon
of spesch and expression has
been firmly accepted as a
necessary feature of modern
democracy."

In Delphin the court
held that picketing was & form
af exprassion that is protec-
ted by Section 2{z) of the

r. The court reascned
that all picketing involves

some form of expression. It Ls
therafore hard to ses why the

varbal communications of Kopy-
to, Lu . and Keegstra were
held not to be protected by
Section 2{a) of the Charter.

Sezond, on Jangary 23, 1947,
the Ontarle Court of Appeal
handed down its decision in
the Zundel appesal. According
te the Globe and Mail, the
court hald that ths charging
of Mr. Iundel with distribuk-
ing "hate literature’ did not
viclate his Ehgrxlr cight to
freedoa of sxpression. In my
vies, it is difficult to ses
why "pleketing" La a form of
freedom of expression that ia
protected by the Chartes when
verbal communication is not.

Third, in early January, Mc.
¥opyto attempted to get the
NDP nomipnation in Ian Bcokt'y
conatitueney (5t. Dawild].

This weuld have ensursd that
he wauld be able to run
against Hr. Scott in the next
provincial election. Mr. Xopy-
ta 4id not succesd in this
andeavor,






